
Home-educated children and children missing from
education: an opinion

Proposition 1: Home Educated Children Are Not Children Missing from
Education

The Children Missing from Education Statutory Guidance1 is guidance issued under
section 436A, Education Act 1996. This says, in full, in its current form:

436A Duty to make arrangements to identify children not receiving
education
(1) A local authority must make arrangements to enable them to establish (so far
as it is possible to do so) the identities of children in their area who are of
compulsory school age but—

(a) are not registered pupils at a school, and
(b) are not receiving suitable education otherwise than at a school.

(2) In exercising their functions under this section a local authority must have
regard to any guidance given from time to time by the Secretary of State.
(3) In this Chapter, “suitable education”, in relation to a child, means efficient
full-time education suitable to his age, ability and aptitude and to any special
educational needs he may have.

Diagrammatically, we could represent this as follows:

To my mind, it is beyond a shadow of doubt on reading section 436A that:

1 At
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/550416/Children_Missi
ng_Education_-_statutory_guidance.pdf
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 The third group does not overlap with the first two - by definition those in the
first two groups are not in the last;

 The Children Missing From Education statutory guidance is issued under
subsection 2, and is therefore focused on identifying and addressing the third
group, not home educated children.

This is repeated in the statutory guidance at paragraph 2.

I think that what I have set out above hopefully explains the strength of my reaction to
the effect that home-educated children are not Children Missing from Education, and
that the statutory guidance is not about them.

However, for completeness, I will take the analysis a little bit further. The following
three further propositions explore in some way the theoretical possibility that the
reference to and definition of "suitable" home education draws home education into the
net of the statutory guidance, in a way that those registered with a school are not drawn
in.

Proposition 2: The Suitability of Home Education Is Not the Mischief the
Statutory Guidance Sets out to Address

Sometimes, lawyers talk about the "mischief rule", which means focusing on what the
problem is that a particular area of law is trying to address.

The Children Missing from Education statutory guidance is, in fairness, concerned with
exactly what it says. As paragraph 2 says,

Children missing education are children of compulsory school age who are not
registered pupils at a school and are not receiving suitable education otherwise
than at a school. Children missing education are at significant risk of
underachieving, being victims of harm, exploitation or radicalisation, and
becoming NEET (not in education, employment or training) later in life.

Accordingly, the guidance expects a high level of prompt action when children are
missing from education, and in particular if it emerges that the whereabouts of the child
is not known - that is, the child is not just missing from education, but is missing. See,
for example, what the guidance has to say about runaway children, and joint duties
upon schools and local authorities to try to find out the whereabouts of a child whose
whereabouts is not known.



Every single mention of home education within the guidance confirms that home
education, even its suitability, is not the mischief the guidance is about:

 paragraph 2 confirms home-educated children are not children missing from
education;

 paragraph 13 confirms the right of parents to withdraw a child from school in
order to home educate;

 paragraph 14 confirms the duty on the school to accept and act upon written
notification of the intention to home educate;

 paragraph 15 confirms the right to home educate extends to children with
disabilities; and

 paragraph 52 makes reference to checking the suitability of education when a
child stops attending school, but the wording makes clear that this is still not
about home educated children. The duty on a local authority to satisfy itself the
child is receiving suitable education is not triggered under this paragraph where
a parent chooses to home educate:

Overall, the Children Missing from Education guidance is addressed to the very serious
problems of the harms which children might encounter when they are not in education,
rather than being addressed to the suitability and quality of education being received.
Incidentally, the opening words of the statutory guidance makes clear that the suitability
requirement applies to those in school as well as those who are home educated:

All children, regardless of their circumstances, are entitled to an efficient, full time
education which is suitable to their age, ability, aptitude and any special
educational needs they may have. [my emphasis]

Paragraph 52(f)

Children who cease to attend a school – there are many reasons why a
child stops attending a school. It could be because the parent chooses to
home educate their child. However, where the reason for a child who has
stopped attending a school is not known, the local authority should investigate
the case and satisfy itself that the child is receiving suitable education. [my
emphasis]



Proposition 3: There Is No Right to Maintain a Compulsory Register of Home
Educated Children under This Legislation

Section 436A refers to a duty to "identify" children missing from education, which as I
have shown does not include those receiving suitable home education. Given that
those receiving suitable home education are not among those the local authority is
required to identify, can it nonetheless maintain a register of them?

It can do so only with consent, and maintaining a voluntary register is in fact
encouraged. As the (non-statutory) guidance2 on home education explains,

3.7 Local authorities may often choose to go further than this - for example by
operating voluntary registration schemes so that support can be given more
readily to those who wish to receive it, and by providing more information on
home educated children in their locality. Such schemes can also help authorities
discharge the responsibilities which they have under ss. 436A and 437 of the
1996 Act (see below) and the department would encourage those authorities
which do not operate voluntary registration to consider doing so. However,
registration is currently not a legal obligation for either parents or authorities. [my
emphasis]

Proposition 4: There Is a Right to Assess the Suitability of Home Education, but
It Is Heavily Constrained

I do wonder whether this proposition is really where the difficulties lie: it is all very well
for me to say that those receiving a suitable home education do not fall within the
definition of Children Missing from Education, and the suitability of home education is
not the mischief that the guidance is about, but how far are local authorities entitled
nonetheless to assess the suitability of home education as part of the process of
deciding whether home-educated children fall outside the scope of the guidance
(because the home education is suitable) or fall within the scope of the guidance
(because it is not)?

Firstly, the threshold for local authorities to require parents to satisfy the authority of
suitability is "if it appears” that a child is not receiving suitable education. I have
commented on that wording before, in the context of the Isle of Man framework, and the
same observations apply here:

2 At
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/791527/Elective_home
_education_gudiance_for_LAv2.0.pdf
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On the appearance that a child is not receiving suitable education:

1. The phrase "if it appears" is critical to the understanding of this provision. It
reflects an uncomfortable compromise between the rights of parents on the
one hand, and the wishes of the State on the other to protect the rights of
children. It is an uncomfortable compromise for both parties. For parents, it is
uncomfortable because it embodies the principle that their right to home
educate is not unfettered, and that there may come a point at which the State
steps in. For the State, it is uncomfortable because it embodies the principle
that the right of the State to step in is not unfettered, and there may be a point
before which it has no such right to step in.

2. While uncomfortable for both parents and authorities, the existence of such a
threshold is critical to human rights compliance. Because States can interfere
in private life where it is necessary and proportionate to do so; because
failure to educate a child is not a permissible option; because states have a
human rights duty to protect children from inhuman or degrading treatment,
for all these reasons there must come a point at which States can intervene.
Equally, however, because interference in family life must not be arbitrary,
unnecessary or disproportionate; because the right to direct and choose a
child's education is a parental right; because the primary role of the State is
to support parents rather than impose upon them, for all these reasons the
right of the State to interfere has to be limited.

3. Moreover, the ways in which the rights of the state are limited are sufficiently
clear by the phrase "if it appears…". In particular:

 interference must not be discriminatory, must not be based upon any
presumption that a particular characteristic of an individual or family
automatically gives rise to concerns;

 interference cannot be universal either, there can be no presumption of
the appearance of concern in every case, since the concern must be
triggered by facts specific to the case in issue;

 interference must be triggered by something, and the decision to interfere
must be justiciable (that is to say, the Department cannot say "we thought
we had concerns and that is enough", the Court can always go behind
such an assertion to find out whether the appearance of concern had a
genuine basis).



Secondly, in so far as enquiries might be concerned with curriculum or the philosophy
of education, I think the non-statutory guidance referred to above is the friend of home
educators. It makes clear that there is no general discretion on local authorities or
officers to form their own view on suitability with reference to any kind of standardised
curriculum or philosophy:

2.4 There are no specific legal requirements as to the content of home education,
provided the parents are meeting their duty in s.7 of the Education Act 1996. This
means that education does not need to include any particular subjects, and does
not need to have any reference to the National Curriculum; and there is no
requirement to enter children for public examinations. There is no obligation to
follow the ‘school day’ or have holidays which mirror those observed by schools.
Many home educating families do follow a clear academic and time structure but
it should not be assumed that a different approach which rejects conventional
schooling and its patterns is unsatisfactory, or constitutes ‘unsuitable’ education.
Approaches such as autonomous and self-directed learning, undertaken with a
very flexible stance as to when education is taking place, should be judged by
outcomes, not on the basis that a different way of educating children must be
wrong.

Thirdly, in so far as some home-educators might wish to maintain a stance of total
non-cooperation, I do not think that the law or the guidance is their friend. The
non-statutory guidance sets out as follows:

6.10 ...a refusal by parents to provide any information in response to informal
enquiries will in most cases mean that the authority has a duty to serve a notice
under s.437(1). This is because where no other information suggests that the
child is being suitably educated, and where the parents have refused to answer,
the only conclusion which an authority can reasonably come to, if it has no
information about the home education provision being made, is that the home
education does not appear to be suitable.

To my mind, that guidance absolutely must be right:

 As a matter of statutory construction, if there is no evidence whatsoever that a
child is receiving a suitable education, the proper inference is that it appears
that they are not. (Consider, for example, the Oxford English Dictionary
definition of “appear”: ...To come forth into view, as from a place or state of
concealment, or from a distance; to become visible...)



 As a matter of human rights principle, the positive duty on the State to ensure
that the human right to education is real and effective provides a basis for the
State to intervene. By analogy, if the whereabouts of the child were completely
unknown, the State would rightly invoke its duty to investigate possible harm,
rather than being obliged to stand by and wait for evidence of harm.

In the result, I conclude that the statutory guidance is not concerned with
home-educated children. However, parents would be better advised to provide
sufficient evidence to ensure that the “if it appears” test is not met, and then to
challenge any abuse, misuse or wrong application of that evidence.

Disclaimers etc

1. I am not currently practising as a solicitor. If you are contemplating legal proceedings you need to
instruct a solicitor and should not take this opinion as advice on the merit of any proceedings. This
opinion is that of a social worker (a) practising independently; (b) acquainted with the relevant law;
(c) seeking to give effect to my professional obligation under Social Work England's Professional
Standards at 1.2 Respect and promote the human rights, views, wishes and feelings of the people I
work with, balancing rights and risks and enabling access to advice, advocacy, support and services;
and 1.3 Work in partnership with people to promote their wellbeing and achieve best outcomes,
recognising them as experts in their own lives.

2. The primary legislation, statutory and non-statutory guidance considered here is as understood to
apply in England, but this area of practice is devolved and will not be the same across the four
nations.

3. I have used “suitable education” throughout as a shorthand for efficient full-time education suitable
to a child’s age, ability and aptitude and to any special educational needs he or she may have.

4. I have not considered any added complexity around flexi-schooling, transitions between educational
arrangements etc.
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